- targeted offenders rather than specific offenses, criminal orgélﬁzationé and gangs, and gun -
trafficking. A : . .

K. District Y
District | US.Aomey | 2002 | 2003 2004 | 2005 | %Change | Ramk |
‘ a | s | s 29 | w0% | 9
| ATPReforrars - R IE 1 a3 | 354w |

‘ Despite a significant decrease in the percetitage of Federal ﬁfc:mms cases filed in FY
2005 as-compared to FY 2004, the - District = . - .+ ..ais engaged in PSN. I
‘tecommend further staff-level follow-up, but I do not see the need to raise the issue to the level

of contact between the Acting Deputy Attorney General and the U.S. Attorney.

- The': “«Distric "7, filed 42% fewer Federal firearms cases in FY 2005
than in FY 2004; however, that percentage translates to a decrease from 50 cases in FY 2004 to
29 in FY 2005. - The numbers.of Federal firearms defendants i the district are Pproportionate —

. 32.in FY 2005 down from 59 in FY 2004, but above the 26 filed in FY 2002 and the 28 filed in
FY 2001. S . - :

Crirhe statistics for the district’s largest city, " are not reported by the FBI's
UCR. v : o ' ' '

U.S. Attorney * has held his position since January 2002. In the
- district’s PSN Report to the Attomney General in October 2003, it reported that its task force
- included the ATF, FBI, USMS, IRS, ICE, and a number of state and local law enforcement

agencies. The task force screens arrests to determine the appropriate vemie for prosecution, but
it has niot cross-designated local prosecutors to prosecute Federal cases. The district’s PSN
Coordinator is the anti-gang coordinator and the Project Sentry coordinator. He also is active
with DEA -and OCDETF and coordinates proactive cases with PSN. The district identified drugs -
and chronic offéndeérs as its most significant sources of gun violence, although it listed felons in
possession as another source. The district reported that it focuses on illegal possession, as well
as specific offenders and criminal organizations and gangs. The district identified “increased

.. Federal prosecution of firearms-related cases” as one of five strategies it has implemented. The

. “report noted that the previous PSN Coordinator, ) was detailed to EOUSA, and that

the new Coordinator,: = » needed some time to transition. At theé time of the report, the
district was planning a conference for PSN aining in 2006.
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The district’s main DOJ PSN point of contact discussed the FY 2005 prosecution
statistics with the district’s PSN Coordinator. To start, the district’s PSN Coordinators have
always been responsive to inquiries by the DOJ point of contact, and they have actively worked
to implement PSN in the district. The PSN Coordinator explained that until receritly, many of
the district’s PSN cases arose out of investigations involving methamphetamine labs. After an
Oklahoma law regulating the distribution of precursor drugs went into effect in July 2004, many

L . .  District: .
D]stnct ;U.S.Attc.:-mc_:y. | 2002 | 2003 '_2604__ I 2005 _%Change | Rank -
' 35 122 | e | 30 | s08% | o3
‘BTFRéferrals “ - - | B I 54 _ 37 l 3% |
- .Allthough the ADistrictvn | .'-eXpe.riericeda.subst.ant‘ial drop in Federal

2000.
- UCR Clin'le‘statistics are not available for " the largest city in the district. _

In its October 2005 PSN Report to the Attorney General, the district lists a full
complément of Federal and local task force partners, including the FBI and DEA. The district

focuses its PSN efforts in ¢ .~ and: .. It screens local gun-related arrests to
determine the best venue for prosecution. The district reports using federal firearms cases to
prosecute the leaders of : - 's “Mafia Insane Vice Lords” gang and using PSN

relationships to investigate and successfully prosecute those gang members for the subsequent
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- murder of akey government witness: The district id,entiﬁed gangé and df'ugé as the primary K
sources of its gun violence, although it listed felons in possession as another source. The district

has implemented a number of PSN’s “Best Practices,” in'c'luding‘ increased federal firearms
‘Prosecutions, gang investigations, directed police patrols, and clironic offender lists,

In its PSN Report, the diétn'ct descfibes the successes of its PSN initiatives launched in
in2002 and in - - in 2004: ' . R

- In .. _.__, where PSN was implemented in March 2002, violent. gun crimes
dropped 63% from 131 incidents in 2001 to 49 in 2003. There were 54 such
incidents in 2004, still 59% below the 2001 level. Through the first 9 months of
2005, violent gun crime remains down in T aIn «¢, where PSN
begin in August 2004, violent gun crimes dropped from 261 incidents in 2003 to
172 in 2004, a decrease of 34%, Violent gun ‘crime was down significantly in

& ~ + for the first six months of 2005 and stabilized at the reduced level for
the 3rd quarter. . . . Violent gun crime has stabilized in’ "7 at aTate
approximately 60% below 1999-2002 levels. In one yeat, violent gun crime in
T +has decreased from 210 to 127, a drop of 40%.

) ~The district is understandably proud of its efforts. Tn October 2005, the district contacted
_me and sent me a CD titled “The - Story” detailing the district’s efforts in that target -
area. On February 14, 2006, I received an email from the district announcing that “The
_ - Story” was going to be discussed on a radio program. The email also provided
. updated crime statistics: - : - o
. The gun crime in remained stable near its drastically reduced level. -
The big emerging news is that ¢ . .- 7 ihasreduced its violent gun
crime by 54% qver the last two years, going from 261 violent gun crimes in 2003
to 119 in 2005. ’ i
When the PSN Coordinator was contacted by the district’s main DOJ PSN point of
. contact and asked about the decreased firearms prosecution niumbers in FY 2005, the PSN
. Coordiliator_provided some fair explanations for the decreased prosecution numbers. He noted
that the FY 2004 numbers were particularly high for the district, due in part to approximately 25
cases that were unsealed at one time in FY 2004. The PSN Coordinator explained that the
district received fewer case referrals from ATF in FY 2005, which is confirmed by ATF data _
showing a decrease from 54 cases referred in FY 2004 to 37 in FY 2005. The PSN Coordinator
reported that ATF had experienced personnel issues in the district — one agent from the small
NDMS office was reassigned to the . CIT initiative, and another was reassigned to
assist. in " as after the hurricane.. Thé ATF’s office in the district was shut down for a
substantial period of time due to the hurricane. The PSN Coordinator also said that the ATF
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RAC was being told by ATF headquarters to shift his focus from: firearm possession cases to

- larger criminal enterprise cases.

The decreased Federal firearms numbers in the . . :

are not

‘due to a lack of energy or initiative. The district is engaged, and c'oxi_ﬁ'nued étaff—levelico_n,tact_

and assistance should ensure that the district’s program mieets its potential. .
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" Elston, Michael (ODAG)

From: " Margolis, David
Sent: Thursday, February 22, 2007 9. 23 AM . : 5

) : Rlchard Goedling, Monlca :
Subject: -, RE: Draft response to Reid/Durbin/Schumer/Murray letter re Gummins- GrlfF in

Ky]e remind me - did Tim spend a substantlal penod of time in Crm Div.? | just don't recall. Othenmse | have no qualms’
. about the lefter.

From: . Sampsan, Kyle
Sent: Wednesday, February 21, 2007 7:22 PM

- To: McNulty, Paul J; Mosd1ella William; Elston, Michael (ODAG); Margolis, David; Hertling, Richard; Goodling, Monica
Subject: Draft response to Rerd/Durbln/Schumer/Munay letter re Cummins-Griffin

Importance: ngh

All, can you. please review and provide comments on my draft respanse to the above-referenced letter?
Richard, can you send the .pdf version of the above-referenced letter around to this group?
Thanks'

<< File: reid letter re cummins-griffin.doc >>

"Kyle Sampson
Chief of Staff
U.S. Department of Justice
950 Pennsylvania Avenue, NW.
Washington, D.C. 20530
(202) 514-2001 wk.
- (202) 305-5289 cell
kyle.sampson@usdoj.gov
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Elston, Michael (ODAG)

From: Sampson, Kyle

Sent: Thursday, February 22, 2007 10: 16 AM

To: Da aulJi-Moschella- William;-Elsten; Michael (OBDAG); Herlling
Richard; Goodling, Momca

Subject: ) . RE: Draft response to Rerd/DurblnISchumer/Murray letter re Cummlns-ant" in

’ Monica, can you tell us how long Tim was in CRM?

" From: ' Margolis, David

Sent: - Thursday, February 22, 2007 9:23 AM
.To: Sampson, Kyle; McNulty, Paul J; Moschella, William; Elston, Michael (ODAG); Hertling, Richard; Goodling, Monm
Subject: . RE Draft response to Reld/Durbm/Schumer/Mun'ay letter re Cummins-Griffin

Kyle: remind me - did Tim spend a substantial period of time in Crm Div.? I just don't recall. Otherwnse I have no qualms
about the letter.

From: Sampson, Kyle
Sent: Wednesday, February 21, 2007 7:22 PM
To: McNulty, Paul J; Moschella, William; Eiston, Michael (ODAG); Margolis, David; Hertling, Richard; Goodling, Monrca

Subject: Draft response to Reid/Durbin/Schumer/Murray letter re Cummlns-anﬁn
Importance: - High .

All, can you please review and provide comments on my draft response to the above-referenced letter?
Rlchard can you send the .pdf version of the above-referenced letter around to this group?
Thanks! .

<< File: reid letter re cummins-griffin.doc >>

Kyle Sampson

- Chief of Staff
U.S. Department of Justice )
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
(202) 514-2001 wk.
(202) 305-5289 cell
kyle.sampson@usdoj.gov
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Elston, Michael (ODAG)

" From: Goodling, Monica

Sent: Thursday, February 22, 2007 12:01 PM ]

To: Sampson, Kyle; Margolis, David; McNulty, Paul J; Moschella, William; Elston, Michael
- ] (ODAGY); Hertling, Richard

Subject: RE: Draft response to ReldlDurbln/SchumerlMurray Ietter re Cummlns-Gm’f i}

He was technlcally an employee of Crim Div from March 2001 to June 2002, but was on detail to EDAR for September
2001-June 2002 -- so about 6 months in Crim Div. . .

From: . Sampson, Kyle

Sent: Thursday, February 22, 2007 10:16 AM

To: - Margolis, David; McNulty, Paul J; Moschella, William; Elston, Michael (ODAG); Herthng, Richard; Goodllng, Monica
Sthect: RE: Draft respanse to Reld/Durbm/Schumer/Mun'ay letter re Cummins-Griffin

Monica, can you tell us how long Tim was in CRM?

From: ' Margolis, David

Sent: : Thursday, February 22, 2007 9:23 AM 5 ’

To: Sampson, Kyle; McNulty, Paul J; Moschella, William; Elston, Michael (ODAG); Hertling, Rxchard Goodlmg, Momoa
Subject: RE: Draft response to Rmd/Durbln/Schumer/Mun—ay letter re Cummins-Griffin

Kyle: remind me - did Tim spend a substantial period of time in Crm Div.? I just don't recall. Otherwise | have no qualms
about the letter

From: Sampson, Kyle

Sent: Wednesday, February 21, 2007 7:22 PM.

To: McNuity, Paul J; Mosmella, William; Elston, Michael (ODAG); Margolis, David; Hertling, Rlchard Goadiing, Monica
- Subject: Draft response to Reld/Durbln/Schumer/Murray letter re Cummins-Griffin

‘Importance: High

All, can you please review and prowde comments on my draft response to the above referenced letter?
Richard, can you send the .pdf version of the above-referenced letter around to this group? -
Thanks!

<< File: reid letter re cummins-griffin.doc >>

Kyle Sampson

Chief of Staff

U.S. Department of Justice .

950 Pennsylvania Avenue, NW.
Washington, D.C. 20530 -
(202) 514-2001 wk.

(202) 305-5289 cell
kyle.sampson@usdoj.gov
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Elston, Michael (ODAG)

From: ' Sampson, Kyle
Sent: Thursday, February 22, 2007 12 03 PM

To: : _ Goadling /

R - (ODAG); Hertlmg. Richard
Subject: . RE: Draft response to Reid/Durbin/Schumer/Murray letter re Cummins-Griffin
Importance: High- ' _ _ ' B
Attachments: ' reid letter re cummins-griffin v.2.doc ‘ '

" If you have not already reviewed the letter, please review this version 2. (it includes some nits, plus a new graf from
Hertling.) Because this letter mentions Rove and alludes to Harriet, I'd ||ke to send it to WHCO today for their review, with
an eye on getting it out tomorrow. THx. . . .

. reld letter re
cummins-griffin...

- From: - Goodling, Momca

Sent: 2 Thursday, February 22, 2007 12:01 PM

To: Sampson, Kyle; Margolis, David; McNulty, Paul J; Moschella, William; Elston, Michael (ODAG), Hertling, Richard
‘Subject: RE: Draft response to Re«d/Durbm/Schumer/Murray letter re Cummins-Griffin

He was technically an employee of Crim Div from March 2001 to June 2002 but was on’ detall to EDAR for September
2001-June 2002 -- so about 6 months in Crim Div.

From: Sampson, Kyle . -

Sent: Thursday, February 22, 2007 10:16 AM

To: - Margolis, David; McNulty, Paul J; Moschella, William; Elston, Michael (ODAG), Hertling, Richard; Goodllng, Mon«m
Subject: RE: Draft response to Reld/Durbln/Sdﬁumer/Murray letter re Cummins-Griffin .

Monica, can you tell us how fong Tim was in CRM?

From: Margolis, David ]

-Sent: Thursday, February 22, 2007 9:23 AM

To: " Sampson, Kyle; McNulty, Paul J; Moschella, William; Elston, Michae! (ODAG); Hertling, Richard; Goodhng, Monica
Subject: RE: Draft response to Rerd/Durbm/Schumer/Mun—ay letter re Cummins-Griffin

“Kyle: remind me - did Tim spend a substantial period of time in CrmDiv.? | just don't recall Otherwise | have no qualms
about the letter. -

From: Sarhpson, Kyle

Sent: Wednesday, February 21 2007 7:22 PM :

To: McNulty, Paul J; Moschella, William; Elston, Michael (ODAG), Margolis, Davud Hertling, Richard; Goodllng, Monica
Subject: Draft response to Reid/Durbin/Schumer/Murray letter re Cummins-Griffin

Importance: High

All, can you please review and prbvide comments on my draft response to the above-referenced letter?
Richard, can you send the .pdf versjon of the above-referenced letter around to this group?
Thanks!

<< File: reid letter re cummins-griffin.doc >>
Kyle Sampson .

Chief of Staff
U.S. Department of Justice
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950 Pennsylvania Avenue, N.W:
Washington, D.C. 20530

(202) 514-2001 wk.

(202) 305-5289 celi
kyle.sampson@usdoj.gov
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The Honorable Harmry Reid
Majority Leader
United States Senate
Washington, D.C. 20510

" Dear Senator Reid:

Th.lS is in response to your letter to the Attomey General dated February 8, 2007.
An identical response has been sent to the other si gnatones of that letter. .

The full quotation of the Attorney General’s testimony at-the T ud1<:1a.ry Committee
hearing on J; anuary 18, 2007 (not the selective quote cited in your letter), more fa.irly
represents his views about the appropriate reasons for asking a U.S. Attorney to resign.

In full, the Attorney General stated: “I think I would never, ever make a change in a
United States attorney for political réasons or if it would in any way jeopardize an
ongoing serious investigation. I just would not do it” (emphasis added).

The Deputy Attorney General, at the hearing held on February 6, 2007, further
stated the Department’s view that asking U.S. Attorney Bud Cummins to resign so that
Special Assistant U.S. Attorney Tim Griffin might have the opportunity to serve as U.S.
Attorney is not, in the Department’s view, an inappropriate “political reason.” This is so,
the Deputy Attomney General testified because, inter alia, Mr. Griffin is very well-
qualified and has “a strong enough resume” to serve as U.S. Attorney, and Mr. Cummins
“may have already been thinking about leaving at some point anyway.” Indeed, at the
time Mr. Griffin was appointed interim U.S. Attorney in December 2006 he had far more

* federal prosecution experience (in the Criminal Division and in the U.S. Attorney’s
office) than Mr. Cummins did at the time he was confirmed as U.S. Attorney in
December 2001. Tn addition, Mr. Griffin has substantial military prosecution experience
that Mr. Cummins does not have. And it was well-known, as early as December 2004,
that Mr. Cummins intended to leave the office and seek employment in the private sector.
See “The Insider Dec. 30,” Ark. Times (Dec. 30, 2004) (“Cummins, 45, said that, with
four children to put through college someday, he’ll likely begin exploring career options.
It wouldn’t be ‘shocking,” he said, for there to be a change in his office before the end of
Bush’s second term.”).

) In addition, the Department does not consider the replacement of one Republican
U.S. Attorney by another well-qualified person with extensive experience as a prosecutor
and strong ties to the.district to be a change made for “political reasons.” U.S. Attorneys
serve at the pleasure of the President; that has always been the rule, and U.S. Attorneys
accept their appointment with that understanding. U.S. Attorneys leave office all the time
for a wide variety of reasons. As noted in the case of Mr. Cummins, he had previously
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indicated publicly that he did not expect to remain in office through the President’s
second term. It was only natural and appropriate that the Department would seek a

- successor in anticipation-of the potential vacancy. When the Department found an able
and experienced successor, it moved forward with his interim appointment.” :

In answer to your specific questions:

* The decision to appoint Tim Griffin to be interim U.S. Attorney-in the Eastem

" - District of Arkansas was made on or about December 15, 2006, after the second -

of the Attorney General’s telephone conversations with Senator Pryor.
~®  The Department of Justice is not aware of anyone lobbying, either inside or

’ outside of the Administration, for Mr. Griffin’s appointment. In the spring of
2006, following regular procedures, the Office of the Counsel to the President
inquired of the Office of the Attorney General as to whether Mr. Griffin (who
then was on active military duty in Iraq) might be considered for appomtment as -
U.S. Attorney vpon his return.

o As the Deputy Attorney General testified, Mr. Cummins’s contmued service as
U.S. Attorney was not considered at the same time as the other U.S. Attomeys
that the Deputy Attorney General acknowledged were asked to resign for reasons
related to their performance. - As the Deputy Attorney General testified, the .
request that Mr. Cummins re31gn was “related to the opportunity to prov1de a
fresh start with a new person'in that position.”

e The Department is not aware of Karl Rove playmg any role in the decision to
appoint Mr. Griffin.

In conclusmn, the Department wholeheartedly agrees with the principle you set
forth in your letter that “[o]nce appointed, U.S. Attorneys, perhaps more than any other
public servarits, must be above politics and beyond reproach; they must be seen to’
enforce the rule of law without fear or favor.” That many U.S. Attorneys, appointed by
Presidents of both parties, have had political expenence prior to their appointment does
ot undermine that principle.

We appreciate the opportunity to respond to your inquiry.

Sincerely,

Richard A. Hertling
Acting Assistant Attorney General
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.Elston, Michael (ODAG)

From: . Moschella, William

Sent: o . Thursday, February 22 2007 3: 20 PM

To: o A
. A Hertlm _Rlchard

-Subject: . RE; Dratft respohse to Reld/Durbln/Schumer/Murray letter re Cummins-Griffin

No objection but would copy‘Specte_ar and McConnell.

From: Sampsaon, Kyle

- Sent: Thursday, February 22, 2007 12:03 PM
To: Goodling, Monica; Margolis, David; McNulty, Paul J; Moschella, ‘William; Eiston, Michael (ODAG); Hertling, Richard -
‘Subject:” | RE: Draft response to Reld/Durbm/Schumer/Munay letter re Cummins-Griffin

Importance: High

If you have not already reviewed the letter, please review this version 2. (It |ncludes some nits, plus a new graf from
Hertling.) Because this letter mentions Rove and alludes to Harnet I'd like to send it to WHCO today for their review, with
an eye on getting it out tomorrow. THx.

<< File: reid letter re cummins-griffin v.2.doc >>

From: Goodling, Monica

Sent: Thursday, February 22, 2007 12:01 PM

To: ‘Sampson, Kyle; Margolis, David; McNulty, Paul J; Moschella, William; Elston, Michael (ODAG); Hertling, Rlchard
Subject: RE: Draft response to Re«d/Durbm/Schumer/Murray letter re Cummins-Griffin .

He was technically an employee of Crim Div from March 2001 to June 2002 but was on detall to EDAR for September
2001-June 2002 -- so about 6 months in Crim Div.

From: Sampson, Kyle

Sent: Thursday, February 22, 2007 10:16 AM

To: Margolis, David; McNulty, Paul J; Moschella, William; Elston, Michael (ODAG); Hertling, Richard; Goodlrng, Monlca
Subject: RE: Draft response to Reld/Durbm/Sd\umer/Murray letter re Cummins-Griffin

Monica, can you tell us how long Tim was in.CRM?

From: - Margolis, David

Sent: Thursday, February 22, 2007 9:23 AM

To: Sampson, Kyle; MeNulty, Paul'J; Moschella, William; Elston, Michael (ODAG); Hertling, Richard; Goodling, Monica
Subject: RE: Draft response to Reid/Durbin/Schumer/Murray letter re Cummins-Griffin . .

Kyle: remind me - did Tim spend a substantial penod of time in Crm Div.? | just don't recall. Otherwise | have no qualms
- about the letter

From: Sampson, Kyle

Sent: Wednesday, February 21, 2007 7:22 PM

To: McNuity, Paul J; Moschella, William; Eiston, Michael (ODAG); Margolis, David; Hertling, Richard; Goodling, Monica
Subject: ' Draft response to Reid/Durbin/Schumer/Murray letter re Cummins- anﬁn

Importance: High

. All, can you please review and provide cofnments on my draft response to the above-referenced letter?
Richard, can you send the .pdf version of the above-referenced letter around to this group? -
Thanks!

<< File: reid letter re cummins-griffin.doc >>
Kyle Sampson

Chief of Staff
U.S. Department of Justice
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950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

(202) 514-2001 wk.

(202) 305-5289 cell
kyle.sampson@usdoj.gov
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The Honorable Harry Reid
" Majority Leader

United States Senate .
- Washington, D.C. 20510

" Dear Senator Reld

Thls is.in response to your letter to the Attorney General dated February 8, 2007.
“An 1dent1ca1 tesponse has been sent to the other signatories of that letter,

. -The full quotation of the Attorney General’s testimony at the Judiciary Committee
hearing on January 18, 2007 (not the selective quote cited in your letter), more fair'ly C
" represents his views about the appropriate reasons for asking a U.S. Attorney to resign.
In full, the Attorney General stated: “I think I would never, ever make a change in a-
United States attorney for political reasons or if it would in-any way jeopardize an
* ongoing serious investigation. I just would not do it” (emphasis added).

The Deputy Attorney General, at the hearing held on February 6, 2007, further
stated the Department’s view that asking U.S. Attorney Bud Cummins to resign so that
Special Assistant U.S. Attorney Tim Griffin might have the opportunity to serve as U.S.
Attorney is not, in the Department’s view, an inappropriate “political reason.” This is so,
the Deputy Attorney General testified because, inter alia, Mr. Griffin is very well-.
qualified and has “a strong enough resume” to serve as U.S. Attorney, and Mr. Cummins
“may have already been thinking about leaving at some point anyway.” Indeed, at the
time Mr. Griffin was appointed interim U.S. Attorney in December 2006 he had far more
federal prosecution experience (in the Criminal Division and in the U.S. Attorney’s
office) than Mr. Cummins did at the time he was confirmed as U.S. Attomey in
. December 2001. In addition, Mr. Griffin has substantial military prosecution experience
that Mr. Cummins does not have. And it was well-known, as early as December 2004, .
that Mr. Cummins intended to leave the office and seek employment in the private sector.
See “The Insider Dec. 30,” Ark. Times (Dec. 30, 2004) (“Cummins, 45, said that, with
four children to put through college someday, he’ll likely begin exploring career options.
It wouldn’t be ‘shocking,” he said, for there to be a change in his office before the end of
Bush’s second term.”).

In addition, the Department does not consider the replacemcnt of one Repubhcan
U.S. Attorney by another well-qualified person with extensive experience as a prosecutor
and strong ties to the district to be a change made for “political reasons.” U.S. Attorneys
serve at the pleasure of the President; that has always been the rule, and U.S. Attorneys
accept their appointment with that understanding. U.S. Attorneys leave office all the time
for a wide variety of reasons. As noted in the case of Mr. Cummins, he had previously
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indicated puBlicly that he did not expect to remain in office through the President’s )

second term. It was only natural and appropriate that the Department would seek a

successor in anticipation of the potential vacancy. When the Department found an able
and experienced successor, it moved forward with his interim appointment. '

In answer to your specific questions:

- The decision to appoint Tim Griffin to be interim U.S. Attorney in the Eastern
: District of Arkansas was inade on or about December 15, 2006, after the second
~of the Attorney General’s telephone convérsations with Senator Pryor.

* The Department of Justice is not aware of anyone lobbying, either inside or
outside of the Administration, for Mr. Griffin’s appointment. In the spring of
2006, following regular procedures, the Office of the Counsel to the President -
inquired of the Office of the Attorney General as to whether Mr. Griffin (who
then was on active military duty in Iraq) might be considered for appointment as

. U.S. Attorney upon his return.
s Asthe Deputy Attorney General testified, Mr. Cummins’s continued service as
U.S. Attorney was not considered at the same time as the other U.S. Attorneys
- that the Deputy Attorney General acknowledged were asked to resign for reasons
related to their performance. As thé Deputy Attorney General testified, the
request that Mr. Cummins resign was “related to the opportunity to provide a
 fresh start with a new person in that position.” :
¢ The Department is not aware of Karl Rove playing any role in the decision to
- appoint Mr. Griffin. _ ' )

- In conclusion, the Department wholeheartedly agrees with the principle you set -

" forth in your letter that “[o]nce appointed, U.S. Attorneys, perhaps more than any other
public servants, must be above politics and beyond reproach; they must be seento
enforce the rule of law without fear or favor.” That many U.S. Attorneys, appointed by
Presidents of both parties, have had political experience prior to their appointment does
not undermine that principle. ’

We appreciate the opportunity to respond to your inquiry.

. Sincerely,

Richard A. Hertling
Acting Assistant Attorney General

DAGO00000769



Elston,Michael (ODAG)

From: .Hertling, Richard

- Sent: ‘Thursday, February 22, 2007 5:25 PM
—Fo:— Moschella; Wittiarm;: pSOTT, ;
o , Tasia;-Goadling, Monica . .
‘Subject: : . FW: Draft Schumer response per our conversation.
Attachinients: schurier ears.wpd

Here is the letter | intend to send Schumer tomorrow morning. Please advise before 10 a.m. if you have any cdmments,
- edits, or concerns. Thanks. )

From: Burton, Faith .

Sént: Thursday, February 22, 2007 5:17 PM

Yo: Hertling, Richard” -

‘Siibject: Draft Schumer responise per our conversation.

schuimer ears.wpd
© (78 KB)
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. . U.S. Department of Justice

Office of Legislative Affairs

. Office of the Assistant Attorney General Washington, D.C. 20530 .

The ‘Honorable Charles E. Schumer
Chairman -
Subcommlttee on Administrative Overs1ght
_ and the Courts

Committee on the Judiciary
- United States Senate
‘Washington, D.C. 20510

Dear Mr. Chairman:

_ This supplements our previous response to your letter, dated Febmary 14, 2007, which
requésted information relating to the Subcomimittee’s oversight interest in the recent requests to
- several United States Attorneys for their resignations.

.In response to your prior request which followed the Comm.lttee hearing of February 6,
‘or this matter, and in an extraordinary effort to accommodate the Subcommittee’s interests, the
Deput‘y Attorney General briefed Committee Members on the reasons for the requested
* resignations.” At that briefing on February 14, you requested access to the Evaluation and Review
Staff (EARS) reports for the offices discussed by the Deputy Attomey General. As he stated at
the briefing, these reports are not evaluations of the United States Attorneys themselves but, in
‘some instances, they may contain relevant information that is responsive to the Subcommittee’s
interests in this matter. :

The Departmerit has substantial confidentiality interests in the EARS reports becatuse they

are an important management tool that relies upon the candor of participating individuals, both

- Evaluation Team memibers and those who provide informafion to them. In order to protect the
continuing value of this process, we want to avoid disclosures that would chill such candor or the
energetic conduct of these reviews. Accordingly, we appreciate your agreement to limit review
of the reports to one staff member for the Chairman and one for the Ranking Member. We will
redact the identities of the Evaluation Team participants as well as individuals who provided
information to the Team in connection with each report, although we do not believe these
redactions will in any way interfere with your ability to understand the reports. We further
request that you advise us in advance if you believe it is necessary to disclose information from
these reports outside of the Committee. Whilé our public disclosure of information contained in

these reports might be prohibited by the Privacy Act, we are providing access to the reports as
described above in response to your oversight request and pursuant to 5 U.S.C. 552a(b)(9).
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The Honorable Charles E. Scﬁumer
Pace 2 _

i
"1 hope this information is helpful. Please do’ not hesitate to contact this office if we can be
_of assistance in any other matter. ‘ -

Sincerely,

Richard A. Hertling
Acting Assistant Attorney Genéral

- ¢ The Honorable Jeff Sessions
Ranking Minority Member

‘The Honorable Patrick J. Leahy
Chairman '
Committee on the Judiciary
The Honorable Arlen Specter
Ranking Minority Memniber
Committee on the Judiciary

DAG000000772



FW: Revised Dratt - E ) 3 ) Page 1 6f 1.

Elston, Michael (ODAG)

From: He_’rtli‘ngi HiCﬂafd

Sent:  Friday, February 23, 2007 8:19 AM

To: Cabral, Catalina

Cc: . Sampson, Kyle; Goodling, Momca, Elston Michael (ODAG)
- Subject:  FW: Revised Draft

Attachments: Senator Levin arid Senator Staben()w.doc

Please format this and getit ready for my sfgna‘ture.

From: Opnson, Christopher G. [mailto: Christopher_G. Oprlson@who eop. gov]
Serit: Friday, February 23, 2007 7:25 AM

To: Heitling, Richard; Eckert, Paul R.

€c: Sampson, Kyle - :

‘Subject: RE: Revised Draft

slighit revision - othérwise good to go

‘ From. Hertlmg, Richard [mallto Ri¢hard. Hertling@usdo; gov]
" - Sént: Fiiday, February 23, 2007 6:52 AM

To: Eckert, Paul R.; Oprison, Christopher G.

Cc:-Saripson, Kyle .

Subject: FW: Revised Draft

_Heére is the draft letter to Levih and Stabenow for your review and approval. Chiara is ‘announcing her departure
this mornmg. having talked to both senators yesterday. We would like to send this letter up to the(r offices this
morning before she makes her announcement .

From: Elston, Michael (ODAG) ' : : ,
Sent: Thursday, February 22, 3007 7:35 P :
To: Hertling, Richard
Ce: Coodling, Monica; Mdschella, William; Sampson, Kyle; McNuity, Paul J
" Subject:  Revised Draft

. " < g
<<Senator Levin and Senator Stabehow.doc>>
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William E. Moschella

Onening Stateient

Madam Cha.lrman, Mr. Cannon, and Members of the Subcommlttee I appreciate the :
) Opportumty to testlfy today

_ Let me begin by statmg clearly that the Department of Justice apprecnates the public

- Service that was rendered by the seven U.S. Attotneys who were asked to resign last December.
Each is a talented lawyer who served as U.S. Attomey for more than four years, and we have no
‘doubt they will achieve success in their future endeavors — — just like the 40 or so other U.S.

i Attorneys who have resigned for various reasons over the last six years

Letme also stress that one of the Attorney,General’s most unpoxtant responsibilities is to
mdiiage the Department of Justice. Part of managing the Department is ensuring that the -
" Administration’s pnontles and policies are carried out consistently and uniformly. Individuals
who have the high privilege of serving as presidential appointees have an obhgatlon to carry out
the Administration’s pnormes and policies. :

U.S. Attorneys in the field (as well as Assistant Attomeys General here in Washmgton)
are duty bound not-only to mmake prosecutorial decisions, but also to 1mplement and further the
Adiministration and Department’s priorities and policy decisions. In carrying out these

- responsibilities they serve at the pleasure of the President and repott to the Attorney Geneétal. If
a judgment is made that they are not executing their responsibilities in a manner that furthers the
management and policy goals of departmental leadership, then it is appropriate that they be
asked to resign so that they can be replaced by other individuals who will.

To be clear, it was for reasons related to policy, priorities and management — what has
been referred to broadly as “performance-related” reasons — that these U.S. Attorneys were asked
to resign. I'want to emphasize that the Department — out of téspect for the U.S. Attoieys at.
issue — would have preferred not to talk at all about those reasons, but disclosures in the press
and requests for information from Congress altered those best laid plans. In hindsight, perhaps
this situation could have been handled better. These U.S. Attorneys-could have been informed at

_-'the time they were asked to resign about the reasons for the decision. Unfortunately, our failure

to provide reasotis-to these individual U.S. Attorneys has only served to fuel wild and inaccurate
speculation about our motives, and that is unfortunate because faith and confidence in our justice
" system is more important than any one individual. .

That said, the Department stands by the decisions. It is clear that after closed door
briefings with House and Senate members and staff, some agree with the reasons that form the
basis for our decisions and some disagree — such is the nature of subjective judgments. Just
because you mlght disagree with a decision, does not mean it was made for improper political
reasons — there were appropriate reasons. for each decision.

One troubling allegation is that certain of these U.S. Attorneys were asked to resign

because of actions they took or didn’t take relating to public corruption cases. These charges are
dangerous, baseless and irresponsible. This Administration has never removed a U.S. Attorney
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to retaliate- against’ them or interfere with or mappropnately influerice a public corruption case -

T\Tnf once.

. The Attorney Genetal and the Director of the FBI have made public corruptlon a hlgh
priotity. Iritegtity in government and trust in our public officials.and institutions is paramount.
Withiout question, the Department’s record is one of great accomplishiment that is unmatched in.
tecent memiory. - The Départment has not pulled any punches or shown any political favoritism.
Public corruptlon investigations are neither rushed nor delayed for improper purposes.

Some parucularly in the other body, claim that the Department’s reasoiis for asking these

U.Ss. Attomeys to resigri was to tnake way for preselected Republican lawyers to be appointed -
and circurverit Senate confirmation. The facts, however, prove otherwise. After the séven U.S.
Attoriieys were asked to resign last December, the Administration immediatély began consulting
with horhe-state Senators and other home-state political leaders about possible candidates for

- nomihation. Indeed, the facts are that since March 9, 2006, the date the Attorney General’s new
appointinent authority went into effect, the Administration has nominated 16 individuals to serve
as U.S. Attorney and 12 have been confirmed. Furthermore, 18 vacancies have arisen since
March 9, 2006. Of those 18 vacancies, the Administration (1) hias nominated candidates for six * -
of them (and of those six, the Senate has confirmed three); (2) has interviewed candidates for
¢ight of them; and (3) is working to identify candidates fot the remaining four of them. Let me
repeat what has béen said many times before and what the record reflécts: the Administration is -
comtnitted to Kaving a Senate-confirmed U.S. Attorney in every single federal district. -

- In-coniclusion, let e make three pomts First, although the Department stands by the
decision to ask these U.S. Attorneys to resign, it would have been much better to have addressed
the relevant issues up front with each of them. Second, the Department has‘not asked anyone to
resign to influence any public corruption case — and would never do so. Third, the
Administration at no time intended to circumvent the confirmation process.

I would be happy to take your questions.
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Elston, Michael (ODAG)

From: Seolinas; Tasia :

 Sent: Thursday, February 22, 2007 5:13 PM o
To: ~  Elston, Michael (ODAG); Geodling, Monica; Sampson, Kyle
Cc: Roehrkasse, Briari
Subject: = FW: Margaret Chiara Press Release

" Attachments: 2007 MMC press release.wpd

.FY1 - Michigan is going to push this out tomoirow. Thé first question will be whether she was asked to leave. The
- first assistant said he did not know what Margaret planned to say in response to that. Has anyone talked to her
this week to get a feel for where she is at with this? She is also faxing-a copy of her resignation letter to the AG
and the WH -.the first assistant did not know what it said. Has she discussed it with any of you? {-believe this will
generate anather round of rough storiés as expected- her press release paints a pretty darn good record and
emphasizes her many "firsts" as a woman which the media will no doubt play up. | am planning to decline

. -’comment out of here with respect to whether she was asked to leave.

From: Stoddard, Russell (USAMIW) [mailto: Russell.Stoddard@usdoj.gov]
Sént: Thursday, February 22, 2007 4:58 PM -

- -To: Scolinos, Tasia ) .

- Subject: Margaret Chiara Press Release

Ms. Scolinos, attached is the praposed press release.

Russell C. Stoddard
First Assistant U.S. Attorney
Western District of Michigan
616-456-2404

. “(cell)
<<2007 MMC press release.wpd>>
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U.S. Department of Justice -

- Margaret M. Chiara
United States Attorney

Western District of Michigan

Mailing Address: T Telephone (616) 456-2404

5% Floor, The Law Building . ~ ‘ United States Attorney’s Office Facsimile (616) 456-2408
330 Ionia Avenue, NW R Post Office Box 208 - - .
Grind Rapids, Michigan' 49503 : . Grand Rapids, Michigan 49501-0208

FOR IMMEDIA TE RELEASE

Contact: ‘ Russell C. Stoddard .
First Assistant United States Attorney
(616) 456-2404

" Grand Rapids; Michigan — Februarsr 23, 2007 — United Sfatés Attorniey Margaret M
Chiara a’nnouncéd that she i's.resig"ning' her position as United States Attorney for the Western
Diétrigi of Michigan effective Ma.rch 16; 2007. Ms.'Chiara_Wais‘ porriinate‘d by President George
W. Bush on September 4, 2001, and she was confirmed by thé United States Senate on
October 23, 2001. She is the first woman in thé history ‘of the State of Michigar to serve as a
United States Attorney. Ms. Chiara inte'nd's to rpmain in public service.

Ms. Chiara has enjoyed a distinguished legal ca;reer in public service. She served as
Assi;tarit Prgs«e'cﬁtor for Cass County from 1982 to 1987, the last two years of which she served
as the Chief Assistant Prosecutor. From 1988 through 1996, Ms. Chiara was the elected. |
Prosecuting Attorney for Cass County. Ms. Chiara Was‘ the first (and only) woman to serve as
President‘ of the Prog;ecuting Attorney’s Association of Michigan. Following her tenure as

' _Prose‘cuting Attomey, Ms. Chiara was appointed A_dministi‘ator for the Trial Court Assessment
Commission, which developed a variety of reco@endations for the systeratic reform of the
Michigan trid] courts. Frpm 1999 until her appointment as United States Attorney, Ms. Chiara .

served as the Policy and Planning Director for the Michigan Supreme Court.
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bup'ng'Ms. Chiara’s tenure as U'nited States Attoméy, the Western ADiAstrict of Michigan
. achieved an ov_er‘all increase of miore than fifteen percent i}n(fellény'. prosecutions and convictiots.
 The Northern Division (Marquette), aionc, experienced -ari"ipc‘:rease of 84% in the number of
_ _criminél cases pmseéu‘ted dﬁn’ng the two-year imriod of 2003 to 2005.
The Depattment of J ﬁstice invited Ms ‘Chiéra to serve on several key subco@ﬁﬁees of
:th‘e Aﬁorﬁey General’s Advisory Cpmmi&ée_ (AGAC), including the Nétiye Ameﬁcarf Issues '.
‘ SﬁbcomnﬁttEe (NAI_S), the Office of quagement and Budget Subcommittee (OM&B), and the .
Qfﬁce Outreach: LECC/V' icthﬁ-Wime;s Subcommittee.. In 2006, her leadership skills wete
reco gnized by her aﬁpointment as chairperson of the NAIS. During Ms. Chiara’s tenure on the,
NAITS,; the subcommittee established .“:best ﬁfaptices” for Indian Country on a variety of issues,
including family violence, borcier security, gﬁns, ;irugs and gangs, and gaming. Among the ’
' 'éccomplishments of the NAIS wete the legislative changes in the Violence Against Women and .
Department of J ustice R,eéuthorization Act 0f 2005 and the implementation of a national pilot
: ﬁfdg‘r‘mn to address the growing pro'ble?n' of sexual assaults in Indian Country.
Ms. Chiara dcy@loped an gttomey training and m.e‘ntori'ngb program for the Western
" District of Michigan that was recognjzeq as a “best p;actice” by the Dépa;rnnent of Justice.. This
program now serves as a nation»all model. | | |
Ms. Chiara’s accomplisl';ments as United States Attorney have also beeﬁ fecognized )
| outside of the Department. For example, in April éoos, she was given the “Buildiné Bﬁdges
Award” by thé Arab-American Anti-Dis¢rimination Committee. This award was giveﬁ in
recognition for her work in forming BRIDGES, the United States Attorney’s outreach program't;) ‘
Arab and Muslim residents of the Westetn District of Michigan. BRIDGES consists of local

Arab anid Muslim business, community, and religiéus leaders; federal, state and local law
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enforcement and academ1a representatwes WIth the goal of developmg trust and rapport -

ibetween law enforcement and the Arab and Mushim communities.

In October 2005, Ms. Chiara received the “Lifetime Achievement Recognition” by the
: Wofneﬂ’s fﬁstoficai Center and Michigan Women’s Hall of Fame. She was also reco gnized, in
| ‘March 2006, as one of the “50 Most Influential Women in West Michigan,” by the Grand Rapids
Bi;siness Journal. | |

Ms. Chiara developed a number of ‘highly- successful 1mt1at1vcs dunng het tenure as
United States Attorney. Among those are Pro_y ect Safe Ne1ghborhoods which is a federal state,
tribal and local law enforcement partnefshlp to reduce gun crime a‘nd violence, the Wesfem
| Disttict of M1ch1ga11 Envuonmental Crimes Task Force, and PI'O_] ect Safe Chlldhood which
focuses on Internet Crimes Against Chlldrcn

. Under Ms. Chiara’s leadership, the Western Districf of Michigan obtained the first

conviction under the Attorney General’s Obscenity Prosecution Task Force. In United States v.
Meséen et al., the D‘efencllants were convicted of selling and receiving obscene material,
including images of minors, as young as one year of age, eﬁgaging in sexually éxplicit conduct.
M. Chiara and the Assistant United States Attorney who prosecuted the case wefe éomme;lded :
for ﬂﬁs'sigrﬁﬁcmt accomplisiiment on January 5, 2007, by the Assistant Aftorne.y General for the
cﬁ@m Division. ’

Noteworthy dunng the United States Attomey s tenure is the prosecutlon of Michigan’s
first death penalty case since 1938, United States v. Gabrzon and the nearly concluded second
phase of United States v. Michigan, which is a historically sighificant civil case involving treaty
rights in Indian Country.

Other significant accor"nplishmen"ts can be found in the a?tached supplement.

H#END#
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 Elston, Michaei (ODAG)

From:
Sent:

Cliﬁon,.DebOrah J '
Friday, February 23, 2007 4:52 PM

To:

ke

Subject:

Attachimetits:

- Moschella, William; Elston, Michael (ODAGY); Frisch, Stuart; Atwell, Tonya M; Barksdale,
. Gwen; Hardin, Gail; Horkan, Nancy; Lauria-Sullens, Jolene; Lofthus, Lee J; Pagliarini,

Raymonid; Rédgers; Janice; Santangelo, Mari (JMD); Schultz, Walter H; DeFalaise, Lou

"(OARMY; Davis, Valorie A; Jackson, Wykema C; Wilcox, Matrina (OLP); Engel, Steve;

Marshall, C. Kevin; Mitchell, Dyone; Rabinson, Lawan; Smith, George; Davis, Kerry; Lofton,
Betty; Opl, Legislation; Samuels, Julie; Cuminings, Holly (CIV); Bendefson, Judith (USAEOQ);
Nowacki, John (USAEQ); Siith, David L. (USAEO); Voris, Natalie (USAEO); Cabaliero, Luis
(ODAG) : . .
Scott-Finan, Nancy; Seidel, Rebecca; Silas, Adrien ,

ODAG Moschella draft testimony for a 03/06/07 hearing re the importance of the Justice
Department's United States Attorneys i .

DRAFT Moscheélla Testimony.doc; H15conitrol.pdf

DRAFT Moschéila H15control.pdf (12
KB)

. Testimoniy.doc ...

' YOU WILL NOT RECEIVE A HAED COPY OF THIS REQUEST. PLEASE PROVIDE COMMENTS TO ADRIEN

. SILAS, OLA,. NO LATER THAN 2 pm 02/26/07.
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Department Of Justice
Office Leqgislative Affairs

Control Sheet

Date Of Document:  02/23/07 ’ Gontrol No.: 070223-13441

Date Received:  02/23/07 - . ‘ ID No.: 435525
. Due Date:- 02/26/07 2 pm _ _
-From: OLA  (HOUSE JUDICIARY COMTE) (H.15)  ((110TH
‘ 'CONGRESS) )

To: 'HOUSE JUDICIARY COMTE

Subject*

ATTACHED FOR YOUR REVIEW AND COMMENT IS A COPY OF THE DRAFT STATEMENT OF
WILLIAM MOSCHELLA, PRINCIPAL ASSOCIATE DEPUTY ATTORNEY GENERAL,
REGARDING THE IMPORTANCE OF THE JUSTICE DEPARTMENT'S UNITED STATES
_ATTORNEYS, BEFORE THE HOUSE JUDICIARY COMTE, TO BE. GIVEN ON MARCH 6,

2007

Action/Information: - Signature Level: OLA .

Referred To: ' Assigned: Action: -

ODAG, JMD/PERSONNEL/GC, 02/23/07  COMMENTS DUE TO OLA/SILAS BY 2 PM
OARM, OLP, OLC, CRM, CIV, 02/26/07. CC: OLA/SCOTT-FINAN/
'EUUSA . o SEIDEL

Remarks:

Conmimerits :

File Comments:
‘Primary Contact: ADRIEN SILAS, 514-7276
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STATEMENT
OF

WILLIAM E. MOSCHELLA
PRINCIPAL ASSOCIATE DEPUTY ATTORNEY GENERAL
UNITED STATES DEPARTMENT OF JUSTICE

"BEFORE THE

COMMITTEE ON TIIE JUDICIARY
UNITED STATES HOUSE OF REPRESENTATIVES

CONCERNING

“[[TITLE]]”

PRESENTED ON

MARCH 6, 2007
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Testimony

discuss the importance of the Justice Department’s United States Attorneys.

of
William E. Moschella

Principal Associate Deputy Attorney General
U.S. Department of Justice

Committee on the Judiciary
United States House of Representatives
- “[[Title}}”

March 6, 2007

‘Chairman Conyers, Congressman Smith, and members of the Committee, thank you for the invitation to.

As the chief federal law-enforcement officers in their distzjiéts, U.S. Attorneys represent the Attorney
General before Americans who may not otherwise have contact with the Départment of Justice. U.S. Attorneys

ate not only prosecutoré, however; they are government officials charged with fnahaging and implementing the

. policies and priorities of the Executive Branch, The Attorney General has set forth six key priorities for the

Départment of Justice, and ini each of their districts, U.S. Attorneys léad’our efforts to protect America from

. terrorist attacks and fight violent crime, combat illegal drug trafficking, ensure the integrity of government and

- 'the markétplace, enforce our immigraﬁon laws, and prosecute crimes that endang‘er children and families—

inicluding child pornography, obscenity, and human trafficking. .

United States Attorneys serve at the pleasure of the President. Like'any other high-ranking officials in

1
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'the Executlve Biarich, they may be remtioved for any reason or no reason. The Department of Justice“—including A -

- -the office of United States Attomey—was created preclscly so that the government’s legal busiriess could be

 éffectively managed and carried out through a'coherent prograt under the supemsmn of the‘ Attomey Gerieral.

-And unlike judges, who-ate supposed to act independently of thoee who_ nominate them, U.S. Attotneys are
accountable to the Attorney General, an’dlthrough him, to. the President—the head of fhe Executive Branch.

. This aocountablhty etisures compliance w1th Department pohcy, and is often recognized by the Members of

Congress wlhio wnte to the Department to encourage vanous U S. Attomeys Offices to focus on'a part1cular

.. aréa of law enforcernerit.

The AttOrney General and the Depiuty Attorney General are respons1ble for cvaluatmg the perfonnance ‘
of the Umted States Attomeys and enstiring that they are leadmg their ofﬁces effectively. It should come as no
: surpnse to anyone that, in an organization as large as the J ustice Department, U.S. Attomeys are removed or
i asked.or enicouraged to re31gn ffom time to time. However, in this Administration U.S. Attorneys are never— -
' répeat, never—removed, or asked or encouraged to resigi, in an effott to retaliate agémst them, or interfere
“with, or inapi)r‘opria'tel'y influence a particular invesﬁg‘atiol_l, criminal prosecufio'n, or civil case. Any suggestion
to the contrary is unfounded, and it ixrespon'sibly uﬁdermines the reputation for impartiality the Department has

.. earned over miany years and on which it depends.

Turnover in the position of U.S. Attorney is not uncommon and should be expected, particularly after the
position’s four-year term has ¢xpired. When a presidential election resuits in a change of administration, e{'ery
U.S. Attomey leaves and the new President nominates a successor for confirmation by the Senate. Moreover,

U.S. Attomneys do not necessarily stay in place even during an administration. For example, approximately half
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of the Us. Attorneys appoiiited at the beginning of the BushAAdii'l_inistration had left office by the end of 2006.

. Of the U.S. Attoimieys whose resignations have been the subject of recent discussion, each one bad served out

: V “his or her féiur—year terim prior to being asked tb resign.

G1ven the reahty of turnover among the United States Attomeys, 1t is actually the career investigators
* and prosécutors who exercise direct respons1b1hty for. nearly all mvestxgatlons and cases handled by a U, S.
.A‘t’tomey s Ofﬁcg._ While a new U:S. Attorhey may a.rticulate new priorities or emphasize diffcrent types of

: f'caéq’s, the effect of a U.S. ‘Attorney’s departure on an existing investigation is, in fact, mlmmal, a.r-xd thaf is as_it'

. ‘gh’oﬁld'_be. The career civil._s‘ervé.nt; who ptOsecute-feeral criminal cases are dedicated .pro'fessi“onals, and an'

-éffective U.S. A&ome’y relies on the professional judgment of those prosecutors.

Tﬁe leadership-of an office is mor; than the direction of mdiVidual cases. It involvés managing limited

E reé'oﬁfcés; mahitaining high morale in the office, and building rélationships with federél,. state, and IOCai lai\‘n'/n

" enforcetnerit partners. When a U.s. 'Attorney submits his or her rési gnation, the Department must first-
deteérmine who will serve temporarily as iriterim U.S. Attomey. The Depa.rtment. has an obligation t;)' ensure that

“sotneone is able to carry out the important function of leading a U.S. Attorney’s Office during the pe'riod when

- -tﬁere is nota pre‘sident‘i’allyeappointed,‘ Senate-confirmed United States Attorney. Often, the bép"artnient looks
to the First Assistant U.S. Attorney or another senior manager in the office to sewé as U.S. Attorney on an
interiti basis. When neither the First Assistant nor another senior manager in the office is able or Wﬂling to

‘serve as interim U.S. Atforney, or when the appointment of either would not be appropriate in the

. circumstances, the Department has looked to other, qualified Department employees.
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At no time, however, has the Administration sought to avoid the corifirmiation process in the Senate by

a';‘ipo‘inﬁng an intetim U.S. Aﬁomey and then refusing to move forward—in cohsultatién with home-Stat;
* Seniators—on the selectidﬂ,_nominatiﬁn; confirmation and appointment of a new U.S. Atté_rne‘y. Not once. -In
_ e'V‘ei"y siﬂgle case whiere a vacancy occurs, the Bush Administration is 'comm’itted to having a United States
‘Attorney who i is conﬁrmed by the Scnate And the Adnumsu'atxon s actlons bear th.IS out. Every time a vacancy
‘ 'has arisen, the President has either made a nomination, or the Admuustratlon is workmg—m consultauon wﬂh
. home—state Senators—~to select candeates for nomination. The appomtment of U.S. Attorneys by and with the
’ .adv1ce and consent of the Senate is unquestlonably the appomtment method preferred by the Senate, and it is |

- uriquestionably the appointtiient method p‘referred by the Administration.

Si'nce Iému’ary 20, 2001, 125 new U; S. Attorneys have been nominated by the President, and confirthed
- by the Senate. On March 9, 2006, the Congress dmended the Attorney General’s authority to appomt interim

A}U S. Attomeys, and 13 vacancies have occutred since that date. T}us amendment has not changed our -

: comxmtment to nommatmg candidates for Senate confirmation. In fact, the Administration has nominated a

 ‘total of 15 individuals for Senate conSideration since the aiapointment authority was amended, with 12 of those

. horminees having been confirmed to dat_e‘ Of the 13 vacancies that have occurred since the time that the law was
amended, the Administration has nominated: candidates to fill five of these positions, has interviewed candidates
for no@naﬁon for seven more bositions, and is Waiting to receive names to set up interviews for the final

positioni—all in consultation with home-state Senators.

However, while that nomination process continues, the Department must have a leader in place to carry

out the important work of these offices. Tb ensure an effective and smooth transition during U.S. Attorney
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vacaricies, the office of the U.S. Attorney must be ﬁlled;on an interim basis. To do so, the Department reliés on A

thi .Vé.cahcy Reform Act (“VRA”), 5U.S.C. § 3345(a)(1), when the First Assistant is selected to lead the office,
or thé Attorney General’s appoimmént authon"w in 28 U.S.C. § 546 when 'a‘nother_ Deéa:tniept employee is .
chioseri. Under the VR'A,.the First Assistant may serve m an acting capacity for only 210 days, unlesg a
"~ horiination is.made durmg that peﬁod. Under an Attorney General ap‘point’m-ent, the ‘interi'r'n U.S. Attorney
séfves untxla ’n‘émine‘e is corifirmed the Sénate. Thete is no other statutory authority for filling such a vacancy,
. and thus ’gﬁe use of the Attorney General’s appointment auth-{)rity, as amen'déd last yéar, signals nothing other
.4 than 4 decision to have an interim U.S. Att_omej_' who is not the First Assistant. It does not ih_dicate an interition
fo a‘v‘O‘i_'d’ the confirmation lprocés's, as some ilave suggested.

As you know, before last year’s amendment of 28 U.S.C. § 546, the Attorney General could app.Qi;lt an
ititetitn U.S. Attorney for the first 120 ddy§ after a vacancy arose; thereafter, the district court was authorized to
appoint an interim US. Attorney. In cases where a Senate-coﬁﬁnned U.S. Attorney cquld_ r‘;ot be appointed
Wlthm 120 days, the limitation on the Attorney General’s appointment authority resulted in fecﬂm'né -problems.
. Sorne district courts recognized the conflicts inherent in the appointment of an interim U.S. Atto‘rnéy who would

then have matters before the court—1iot to mention the oddity of one branch of government 'appbinting officers..

- of aniother—and simply refused to exercise the appointrnent authority. In those cases, the Attorney General was-

consequently required to make multiple successive 120-day interim appointments. Other district courts ignored
the inherent conflicts and sought to appoint as interim U.S. Attorneys wholly unacceptable candidates who

' lacked the réquired clearances or app'ropﬁate qualific'ati-ons. A

Iri most cases, of course, the district court simply appointed the Attorney General’s choice as interim
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- U.S: Attoney, revealing the fact that most judges 'fecognized the importance of appointing an interim U.S.

- Attorhey who ehjoys’ the cbnﬁdence of the Attorney General. In other words, the most inmiportant factor in the ;
selection of past court_uap’poin.ted interim .U.S_. Attoméys was the Atto;ney General’s tecommendaﬁdn.- By
fé‘reciosin’g the possibility of judici;;d appoin’qrqent of interim U.S. Attorneys unacceptable to the Administratio,
last year’s -a.'rnendm‘ent t'o.Sec’_tion 546 applfoﬁriately élimina}ted a ﬁrocedure tﬁaf created unnecessary problems

withiout any:appa.rent_beneﬁt.

W e are aware of no other agericy where federal judges—membeérs of a séparat‘e b'rancl.l'of éox{eq’iment—~
. a‘p’fydiiif the interim staff of an agency. Such a judicial appointee would have authority for litigating the entire
féderal criminai and civil docket before the very district court to Qhoni he or she was beholdeén for £h6
appointment. This arrangement, at a minimum,” gives rise to an appéuahce of poteﬁﬁal coﬁﬂict that undermines -
the performance or perceived pérfo‘r‘manée of both the Executive and Judicial Branches. A judge may be
inclined to select a U.S. Attorney who shares the judge’s ideoldgical or prosecutorial philosophy. Or a judge
.ay select a prosecutor apt to settle cases and enter piea bargains, so as to preservé judicial fesources. See
Wiener, Inter-Branch Appointments After the Independent Counsel: Court Appoint'tﬁeni of United States
‘7 Attomeyé,% Minn. L. Rev. 363, 428 (2001) (concluding that court app'oinuh;ent of interim U.S. Attorneys is

unconstitutional).

Prosecutorial authority should be exercised by the Executive Branch in a unified manner, consistent with
the application of criminal enforcement policy under the Attorney- General. Court-appointed U.S. Attomeys
would be at least as accountable to the chief judge of the district court as to the Attorney General, which could,

in some circumstances become untenable. In no context is accountability more important to our society than on

DAGO00000788



the front lines of law eniforcement and the exercise of prosecutorial discretion; and the Department coritends that

* ‘the chief prosecutor shiould be accountable to the Attorney General, the President, and ultimately the people:

As ﬁoted, when a vacancy in the qfﬁ;:c of U;S . A&or‘ney o;;c;ufs, the Department typ1cally looks first to
thé First Assistant or another s&ﬁor manager in the office to serve asan Actiﬁg or ir_it'erim US. Attdhicy.

E Where neithgr the Fitst ’Assis"tant nor an;j.ther senior manager is able or wﬂlmg o serve as an Acting 6‘r mtenm
U.S. Attorney, or Wh‘eré their service would niot be appropﬁaté undér_ ﬂ1e(éiroixmstancés, the Administration has
looked to other DEpa.rtr‘Inentemploy'ees to serve temporarily. No matter which w;.y aU.S. Attorney is’

'femporarily éppointed, the: Administration has consistently sought, and will continue to seek, to fill the

v ;va’cancy—in C‘dnsﬁltation with home-State Senators—with a presidentially—ﬂomiﬁated and Senaté-conﬁr[r’led

ﬂ;nﬁnee. i | N
" Thank you again for the opportuﬁ_ity to testify, and I look forward to answering the Committee’s

questions.
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FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS

, NOMINATIONS AFTER AMENDMENT TO ATTORNEY GENERAL’S
APPOINTMENT AUTHORITY

Since Match 9, 2006, when the Congress amended the Attorney General’s
_ authotity to appoint interim United States Attorneys, the President has nominated 15
individuals to serve as United States Attorney. The 15 nominations are:

Erik Péterson — Western District of Wisconsin;
Charles Rosenberg — Eastern District of Virginia;
Thomas Anderson — District of Vermont;

Martin Jackley — District of South Dakota;
Alexander Acosta — Southern District of Florida;
Troy Eid - District of Colorado;

Phillip Green — Southern District of Illinois;
George Holding — Eastern District of North Carolina;
Sharon Potter — Northern District of West Virginia;
Brett Tolman — District of Utah;

Rodger Heaton — Central District of Illinois;
Deborah Rhodes — Southern District of Alabama;
Rachel Paulose — District of Minnesota;

John Wood — Western District of Missouri; and
Rosa Rodriguez-Velez — District-of Puerto Rico.

® & 0 ¢ & o o o ¢ 0 o e o o o

All but Phillip Green, John Wood, and Rosa Rodriguez-Velez have been confirmed by
the Senate.

. VACANCIES AFTER AMENDMENT TO ATTORNEY GENERAL’S
APPOINTMENT AUTHORITY

Since March 9, 2006, there have been 16 new U.S. Attorney vacancies that have
ariseti. They have been filled as noted below.

For 5 of the 13 vacancies, the First Assistant United States Attorney (FAUSA) in the
district was selected to lead the office in an acting capaclty under the Vacancies Reform
Act, see 5 U.S.C. § 3345(a)(1) (first assistant may serve in acting capacity for 210 days
*. unless a nomination is made) until a nomination could be or can be submitted to the
Senate. Those districts are: :

* Central District of California — FAUSA George Cardona is acting United States
Attorney
- Southern District of Tllinois — FAUSA Randy Massey is acting United States
Attorney (a nomination was made last Congress for Ph1111p Green, but
confirmation did not occur)
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Eastern District of North Carolina — FAUSA George Holding served as acting

Uni inated-and-confirmed);

Northern District of West Virginia — FAUSA Rita Valdrini served as acting
United States Attorney (Shaton Potter was nominated and confirmed); and
Southern District of Georgia — FAUSA Edmund A. Booth, Jr. is acting USA.

For 1 vacancy, the Department first selected the First Assistant United States Attorney to
lead the office in an acting capacity under the Vacancies Reform Act, but the First
Assistant retired a month later. At that point, the Department selected another employee
to serve as interim United States Attorney until a nomination could be sibmitted to the

. Senate, see 28 U.S.C. § 546(a) (“Attorney General may appoint a United States attorney
for the district in which the office of United States attorney is vacant”). This district is:

Northern District of Iowa — FAUSA Judi Whetstine was acting United States
Attorney until she retired and Matt Dummeérmuth was appointed interim United
States Attorney. :

"For 10 of the'16 vacancies, the Department selected another Department employee to
serve as interim United States Attorney until a nomination could be submitted to the
Senate, see 28 U.S.C. § 546(a) (“Attorney General may appoint a United States attorney
fot the district in which the office of United States attorney is vacant”). Those districts

©oare:

Eastern District of Virginia — Pending nominee Chuck Rosenberg was
appointed interim United States Attorney when incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafter);

Eastern District of Arkansas — Tim Griffin was appointed interim United States
Attorney when incumbent United States Attoiney resigned;

District of Columbia — Jeff Taylor was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Assistant
Attorney General for the National Security Division; :

District of Nebraska — Joe Stecher was appointed interim United States Attorriey
when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court;- ’

Middle District of Tennessee — Craig Morford was appointed interim United
States Attorney when incumbent United States Attorney resigned;

Western District of Missouri — Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resigned at
the same time (John Wood was nominated); -

Western District of Washington — Jeff Sullivan was appointed interim United
States Attorney when incumbent United States Attorney resigned;

District of Arizona — Dan Knauss was appointed interim United States Attorney
when incumbent United States Attorney resigned;

Northern District of California— Scott Schools was appointed interim United
States Attorney when incumbent United States Attorney resigned; and

DAG0C0000792



¢ . Southern District of California — Karen Hewitt was appointed interim United

States-Attorney when-incumbent United States Attorney resigned:

ATTORNEY GENERAL APPOINTMENTS AFTER AMENDMENT TO
ATTORNEY GENERAL’S APPOINTMENT AUTHORITY

The Attorney General has exercised the authority to appoint interim United States
Attornieys a total of 14 times since the authority was amended in March 2006.

In2 of the 14 cases, the FAUSA had been serving as acting United States Attorney under
the Vacancies Reform Act (VRA), but the VRA’s 210-day period expired before a
nomination could be made. Thereafter, the Attorney General appointed that sarie
FAUSA to setve as interim United States Attorney. These districts include:

« District of Puerto Rico — Rosa Rodriguez-Velez (Rodriguez-Velez has been
nominated); and . i
¢ - Eastern District of Tennessee — Russ Dedrick

Tri 1 case, the FAUSA had been serving as acting United States Attorney under the VRA,
but the VRA’s 210-day period expired before 2 nomination could be made. Thereafter,
the Attorney General appointed another Department employee to serve as interim United
States Attorney until a nomination could be submitted to the Senate. That district is:

o District of Alaska — Nelson Cohen

In 1 case, the Department originally selected the First Assistant to serve as acting United
States Attorney; however, she retired from federal service 4 month later. At that point,

- the Department selected another Department employee to serve as interim United States
Attorney until a nomination could be submitted to the Senate. That district is:

¢ Noithern District of Iowa — Matt Dumr_ﬁermuth

. In'the 10 remaining cases, the Depattment selected another Department employee to
serve as interim United States Attorney until a nomination could be submitted to the
Senate. Those districts are: ’

¢ Eastern District of Virginia — Pending nominee Chuck Rosenberg was
appointed interim United States Attorney when incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafter);

* Eastern District of Arkansas — Tim Griffin was appointed interim United States

- Attorney when incumbent United States Attorney resigned;

* District of Columbia — Jeff Taylor was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Assistant
Attorney General for the National Security Division;
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District of Nebraska — Joe Ste

cher was appointed interim United States Attortiey
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Nebraska Supreme Court; .
" . Middle District of Tennessee — Craig Morford was appointed interim United
- States Attorney when incumbent United States Attorney resigned;
Western District of Missouri — Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resigned at
the same time (Johh Wood was nominated); '
Western District of Washington — Jeff Sullivan was appointed interim United
States Attorney when incumbent United States Attorney resigned;
District of Arizona — Dan Knauss was appointed interim United States Attorney
when incumbent United States Attorney resigned;
Northiern District of California — Scott Schools was appointed interim United
States Attorney when incumbent United States Attorney resigned; and
Southern District of California — Karer Hewitt was appointed interim United
States Attorney when incumbent United States Attorney resigned.
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APPOINTMENTS BY THE ATTORNEY GE

NERAL

Overview:

* In-every single case; it is a goal of the Bush Administration to have a U.S.
Attorney that is confirmed by the Senate. Use of the AG's appointment authority
is in no way an attempt to circumvent the confirmation piocess. To the contrary, -
when a United States Attorney submits his or her resignation, the Administration
has arni obligation to ensure that someone is able to carry out the importarnit
function of leadirig a U.S. Attorney's office during the period when there is not a

* presidentially-nominated, senate-confirmed (PAS) U.S. Attorney. Whenever a

U.S. Attorney vacancy arises, we consult with the home-state Senators about
candidates for nomination. .

*  Our record since the AG-appointmient authority was amended demonstrates we
are committed to working with the Senate to nominate candidates for U.S.
Attorney positions. Every single time that a United States Attorney vacancy has
arisen, the President either has made a nomination or the Adrministration is
working, in consultation with home-State Senators, to select candidates for
norination. :

v’ - Specifically, since March 9, 2006 (when the AG’s appointment authority
was amended), the Administration has nominated 15 individuals to serve
as U.S. Attorney (12 have been confirmed to date). .

U.S. Attorneys Serve at the Pleasure of the President:

¢ United States Attorneys are at the forefront of the Department of Justice's efforts.
They are leading the charge to protect America from acts of terrorism; reduce
'violent crime, including gun crime and gang crime; enforce immigration laws;
fight illegal drugs, especially methamphetamine; combat crimes that endanger
children and families like child pornography, obscenity; and human trafficking;
and ensure the integrity of the marketplace and of government by prosecuting
corporate fraud and public corruption.

¢ The Attorney General and the Deputy Attorney General are responsible for
evaluating the performance the United States Attorneys and ensuring that United
States Attorneys are leading their offices effectively.

«  United States Attorneys serve at the pleasure of the President. Thus, like other
high-ranking Executive Branch officials, they may be removed for any reason or
no reason. That on occasion in an organization as large as the Justice Department

-some United States Attorneys are removed, or ate asked or encouraged to resign,
should come as no surprise. United States Attorneys never are removed, or asked
or encouraged to resign, in an effort to retaliate against them or interfere with or
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inappropriately it i i igation, criminal prosecution or civil

case. !

¢ Whenever a vacancy occurs, we act to fill it in compliance with our obligations
under the Constitution, the laws of the United States, and in consultation with the
home-state Senators. The Senators have raised concerns based on a
- misunderstanding of the facts surrounding the resignations of a handful of U.S.
* Attorneys, each of whom have been in office for their full four year term or more.

* The Attorney General and the Deputy Attorney General are responsible for
evaluating the performance the U.S. Attorneys and ensuring that they are leading
their offices effectively. However, U.S. Attorneys are never removed, or asked or
encouraged to resign, in an effort to retaliate against them or interfere with or
inappropriately influence a particular investigation, criminal prosecution or civil
case.

Thé Administration Must Ensure an Effective Transition When Vacancies Occur:

e  When a United States Attorney has submitted his or her resignation, the
Administration has -- in every single case - consulted with home-state Senators
regarding candidates for the Presidential nomination and Senate confirmation.
The Administration is committed to nominating a candidate for Senate
consideration everywhere a vacancy arises, s evidenced by the fact that there
have been 124 confirmations of new U.S. Attorneys since January 20, 2001.

* With 93 U.S. Attorney positions across the country, the Department often
averages between 8-15 vacancies at any given time. Because of the important
work conducted by these offices, and the need to ensure that the office is being
managed effectively and appropriately, the Department uses a range of optioris to
ensure continuity of operations.

* In some cases, the First Assistant U.S. Attomey is an appropriate choice.
However, in other cases, the First Assistant may not be an appropriate option for
reasons including that he or she: resigns or retires at the same time as the
outgoing U.S. Attorney; indicates that he/she does not want to serve as Acting
U.S. Attorney; has ongoing or completed OFR or IG matters in their file, which
may make his/her elevation to the Acting role inappropriate; or is subject of an

- unfavorable recommendation by the outgoing U.S. Attorney or otherwise does not
enjoy the confidence of those responsible for ensuring ongoirg operations and an
appropriate transition until such time as a new U.S. Attorney is nominated and
confirmed by the Senate. In those cases, the Attorney General has appointed
another individual to lead the office during the transition, often another senior
manager from that office or an experienced attorney from within the Department.
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¢ Sirice March 9, 2006, when the appointment authority was amended, the
Administration has nominated 15 individuals for Senate consideration (12 have
been confirmed to date).

Since March 9, 2006, when the appointment authority was amended, 16 vacancies
have been created. Of those 16 vacancies, the Administration nominated
candidates to fill 5 of these positions (3 were confirmed to date), has interviewed
candidates for 7 positions, and is waiting to receive nanies to set up interviews for
the remaining positions —all in consultation with home-state Senators.

- Thie 16 Vacancies Were Filled on an Interim Basis Using a Range of Authorities, in
Order To Ensuré an Effective and Smooth Transition:

¢ In 5 cases, the First Assistant was selected to lead the office and took over under

the Vacancy Reform Act’s provision at: 5 U.S.C. § 3345(a)(1). That authority is
limited to 210 days, unless a nomination is made during that period.

In 1 case, the First Assistant was selected to lead the office and took over under
the Vacancy Reform Act’s provision at: 5 U.S.C. § 3345(2)(1). However; the
First Assistarit took federal retirement a month later and the Department had to
select another Department employee to serve as interim under AG appointment

until such time as a nomination is submitted to the Senate.

In 9 cases, the Department selected another Department employee to serve as
interim under AG appointment until such time as a nomination is submitted to the
Senate. .

In 1 case, the First Assistant resigned at the same time as the U.S. Attorney,
creating a need for an interim until such time as a nomination is submitted to the
Senate.

Amending the Statute Was Necessary:

¢ Lastyear’s amendment to the Attorney General’s appointment authority was
necessary and appropriate.. )

We are aware of no other federal agency where federal judges, members of a
separate branch of government and not the head of the agency, appoint interim
staff on behalf of the agency.

Prior to the amendment, the Attorney General could appoint an interim United
States Attorney for only 120 days; thereafter, the district court was authorized to
appoint an interim United States Attorney. In cases where a Senate-confirmed
United States Attorney could not be appointed within 120 days, the limitation on
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the Attorney General’s appomimzntmlthont;uesumd INn NUMErous; rPt-nrrmu _

problems.
© . The statute was amended for several reasons:

1) The previous provision was constitutionally-suspect in that it is
inappropriate and inconsistent with sound separation of powers principles
to vest federal courts with the authority to appoint a critical Executive
Branch officer such as a United States Attorney;

2) Some district courts — recognizing the oddity of members of one branch of
government appointing officers of another and the conflicts inherent in the
appointment of an interim United States Attorney who would then have
many matters before the court - refused to exercise the court appointment
authority, thereby requiring the Attorney General to make successive, 120-
day appointments;

3) Other district courts - ignoring the oddlty and the inherent conﬂlcts -
souglit to appoint as interim United States Attomey wholly unacceptable
candidates who did not have the appropriate experience or the necessary
clearances.

« Court appointments raise significant conflict questions. After being appointed by
the court, the judicial appointee would have authority for litigating the entire
federal criminal and civil docket for this period before the very district court to
whom he was beholden for his appointment. Such an arrangement 4t a minimum
gives rise to an appearance of potential conflict that undermines the performance
of not just the Executive Branch, but also the Judicial one. Furthermore,
ptosecutorial authority should be exercised by the Executive Branch in a unified
manner, with consistent application of criminal enforcement policy under the
supervision of the Attorney General.

 Because the Administration is committed to having a Senate-confirmed United

States Attorney in all districts, changing the law to restore the limitations on the
Attorney General’s appointment authority is unnecessary.
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WHY 120 DAYS IS NOT REALISTIC

Otie hunidred twenty days is not a realistic period of time to permit any _

- Administration to solicit and wait for home-state political leaders to identify a
list of potential candidates, provide the time needed to interview and select a
candidate for background investigation, provide the FBI with adequate time to
do the full-field background investigation, prepare and submit the
liominatien, and to bé followed by the Senate’s review and confirmation of a
new U.S. Attorney. : '

The average number of days between the resignation of one Senate-

. confirmed U.S. Attorney and the President's nomination of a candidate for
Senate consideration is 273 days (including 250 USAs during the Clinton
Administration and George W. Bush Administration to date). Once nominated,
the Senate has taken an additional period of time to review the nominations of the
Administration’s law enforcément officials.

The average niumber of days between the nomination of a new U.S. Attorney
candidate and Senate confirmation has been 58 days for President George W.
Bush's USA nominees (note - the majority were submitted to a Senate that was

. controlled by the samme party as the President) and 81 days for President Bill
Clinton's USA nominees (note - 70% of nominees were subinitted in the first
‘two years to a Senate controlled by the same party as the President, others were
submitted in the later six years to a party that was not).

Simply adding the two averages of 273 and 58 days would mean a combined
average of 331 days from resignation of one USA to confirmation of the next.

The substantial time period between resignation and nomination is often due to
factors outside the Administration’s control, such as: 1) the Administration is
waiting for home-state political leaders to develop and transmit theit list of names
for the Administration to begin interviewing candidates; 2) the Administration is
awaiting feedback from home-state Senators on the individual selected after the
interviews to miove forward into background; and 3) the Administration is waiting
for the FBI to complete its full-field background review. (The FBI often uses 2-4
months to do the background investigation -- and sometimes needs additional
time if they identify an issue that requires significant investigation.)
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Examples of Difficult Transition Situati

Exiiiiples of Districts Where Judges Did Not Exercise Their Court Appointment
- (Makirig the Attorney General’s Appointmént Authority Essential To Keep the
Peosition Filled until a Nominee Is. Confirmed) ' )

1.. Southern District of Florida: In 2005, a vacancy occurred in the SDFL. The
Attorney General appointed Assistant Attorney General of the Civil Rights Division,
Alex Acosta, for 120 days. At the end of the term, the Court indicated that they had
(years earlier) appointed an individual who later became controversial. As a result,.
the Court indicated that they would not make an appointment unless the Department
turned over its internal employee files and FBI background reports, so that the court
could feview poteritial candidates’ backgrounds. Because those materials are

. protected under federal law, the Department declined the request. The court then

* - indicated it would not use its authority at all, and that the Attorney General should

make multiple, successive appointments. While the selection, nomination, and

" confirmation of a new U.S. Attorney was underway, the Attorney General made three
120-day appointments of Mr. Acosta. Ultimately, he was selected, nominated, and
confirmed to the position.

2. Eastern District of Oklahoma: In 2000-2001, a vacaricy occurred in the EDOK.’
_The court refused to exercise the court’s authority to make appointments. As a result,
the Attorney General appointed Shelly Sperling to three 120-day appointments before
Sperling was nominated and confirmed by the Senate (he was appointed by the
Attorney General to a fourth 120-day term while the nomination was pending).

3. In the Western District of Virginia: In 2001, a vacancy occurred in the WDVA.
The court declined to exercise its authority to make an appointment. As a result, the
- Attorney General made two successive 120-day appointments (two different '
individuals).

This problem is not new ...

4. The District of Massachusetts. In 1987, the Attorney General had appointed an
interim U.S. Attorney while a nomination was pending before the Senate. The 120-
day period expired before the nomination had been reviewed and the court declined to
exercise its authority. The Attorney General then made another 120-day
appointment. The legitimacy of the second appointment was questioned and was
reviewed the U.S. District Court for the District of Massachusetts. The Judge upheld
the validity of the second 120-day appointment where the court had declined to make *
an'appointment. See 671 F. Supp. 5 (D. Ma. 1987).
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Uniacceptable Candidates:

1. Soutliern District of West Virginia: When a U.S. Attorney in the Southern Distric

of West Virgitia, David Faber, was confirmed to be a federal judge in 1987, the
district went through a series of temporary appointments. Following the Attorney
‘General’s 120-day appointment of an individual named Michael Carey, the court
appointed another individual as the'U.S. Attorney. The court’s appointee was not a
DOJ-employée at the time and had not been subject of any background investigation.
The court’s appoiritee came into the office and started making inquiries into ongoing
public integrity investigations, including investigations into Charleston Mayor’
Michael Roark and the Governor Arch Moore, both of whom were later tried and
convicted of various federal charges. The First Assistant United States Attorney,
knowing that the Department did not have the benefit of having a background
examination on the appointee, believed that her inquiries into these sensitive cases

" were inappropriate and reported them to the Executive Office for United States
Attorneys in Washington, D.C. The Department directed that the office remove the

- investigative files involving the Governor from the office for safeguarding. The
Department further directed that the court’s appointee be recused from certain
ctiminal matters until a background examination was completed. During that time, .
the Reagan Administration sped up Michael Carey’s nomination. Carey was
confirmed and the court’s appointee was replaced within two-three weeks of her
original appointment.

. South Dakota:

In 2005, a vacancy arose in South Dakota. The First Assistant United States
Attorney (FAUSA) was elevated to serve as acting United States Attorney under the
Vacancies Reform Act (VRA) for 210 days. As that appointment neared an end
without a nomination having yet been made, the Attorney General made an interim
appointmerit of the FAUSA for a 120-day term. The Administration continued to
work to identify a nominee; however, it eventually became clear that there would not
be a nomination and confirmation prior to the expiration of the 120-day appointment.

. Near the expiration of the 120-day term, the Department contacted the coutt and

requested that the FAUSA be allowed to seive under a court appointment. However,
the court was not willing to re-appoint her. The Department proposed a solution to
protect the court from appointing someone about whom they had reservations, which
was for the court to refrain from making any appointment. (as other district courts
have sometimes done), which would allow the Attorney General to give the FAUSA a
second successive, 120-day appointment.

The Chief Judge instead indicated that he \;vas thinking about éppointing a
non-DOJ employee, someone without federal prosecution experience, who had not
been the subject of a thorough background investigation and did not have the
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security clearances. The

believe this was an apropriate individual to lead the office.

_ The Departrnent then notified the court that the Attorney General intended to
.ask the FAUSA to resign her 120-day appointment early (without the expiration of
- the 120-day appointmient, the Department did not believe the court’s appointment
authority was operational). The Department notified the court that since the Attorney
General’s authority was still in force, he would make a new appointment of another
‘experienced career prosecutor. The Department believed that the Chief J udge
indicated his support of this course of action and implemented this plan.

The FAUSA resigned her position as intérim U.S. Attorney and the Attorney
General appointed the new interim U.S. Attorney (Steve Mullins). A federal judge
executed the oath and copies of the Attorney General’s order and the press. release
were sent to the court for their information. There was no response for over 10 days,
when a fax arrived stating that the court had also attempted to appoint the non-DOJ
individual as the U.S. Attorney.

This created a situation were two individuals had seemingly been appointed by
“two different authorities. Defense attorneys indicated their intention to challenge
ongoing investigations and cases. The Department attempted to negotiate a resolution
to this very difficult situation, but was unsuccessful, Litigating the situation would
have taken months, during which many of the criminal cases and investigations that
were underway would have been thrown into confusion and litigation themselves.

Needing to resolve the matter for the sake of the ongoing criminal prosecutions
arid litigation, after it was clear that negotiations would resolve the matter, the White
House Counsel notified the court’s purported appointee that even if his court order
was valid and effective, then the President was removing him from that office
pursuant to Article II of the Constitution and 28 U.S.C. § 541(c). Shortly thereafter,
Mr. Mullins resigned his Attorney General appointment and was recess appointed by
President Bush to serve as the U.S. Attorney for the District of South Dakota. The
Department continued to work with the home-state Senators and identified and
nominated a new U.S. Attorney candidate, who was confirmed by the Senate in the
suminer of 2006. .

3. Northern District of California: In 1998, a vacancy resulted in NDCA, a
district suffering from numerous challenges. The district court shared the
Department’s concerns about the state of the office and discussed the possibility
of appointing of a non-DOJ employee to take over. The Department found the
potential appointment of a non-DOJ employee unacceptable. A confrontation was
avoided by the Attorney General’s appointment of an experienced prosecutor
from Washington, D.C. (Robert Mueller), which occurred with the court’s )
concurrence. Mueller served under an AG appointment for 120 days, after which
the district court gave him a court appointment. Eight months later, President
Clinton nominated Mueller to fill the position for the rest of his term.
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TIMOTHY GRIFFIN AS INTERIM UNITED STATES ATTORNEY
FOR THE EASTERN DISTRICT OF ARKANSAS

The Attorney General appomted T1m anﬁ.n as the interim U S. Attorney followmg the Tesi, gnatlon of

. about leaving the Depa.rtment to go mto pnvate practice for family reasons
3 “Timothy Griffin is highly qualified to serve as the U.S. Attorney for the Eastern District of Arkansas.

Mr. Griffin has significant experience as a federal prosecutor at both the Department of Justice and as a
military prosecutor. At the time of his appointment, he was serving as a federal prosecutor in the |
Eastern District of Arkansas. Also, from 2001 to 2002, Mr. Griffin served at the Department of Justice
ds Special Assistant to the Assistant Attorney General for the Criminal Division and as a Spécial
Assistant U.S. Attorney in the Eastern District of Arkansas in Little Rock. In this capacity, Mr. Griffin
" prosecuted a variety of federal cases with an emphasis on firearm and drug cases and organized the
.~'Eastern District’s Project Safe Neighborhoods (PSN) initiative, the Bush Administration's effort to
reduce firearm-related violence by promoting close cooperatmn between State and federal law
: enforcement and served as the PSN coordinator.

: Pnor to rejoining the Department in the fall of 2006, Mr. Griffin completed a year of active duty in the
U.S. Ariny, and is in his tenth year as an officer in the U.S. Army Reserve, Judge Advocate General’s
Corps (JAG), holding the rank of Major. In September 2005, Mr. Griffin was mobilized to active duty
to sefve as an Army prosecutor at Fort Campbell, Ky. At Fort Campbell, he prosecuted 40 criminal
cases, including U.S. V. Mikel, which drew national interest after Pvt. Mikel attempted to murder his
platoon sergeant and fired upon his unit’s early morming formation. Pvt. Mikel pleaded guilty to

* atternpted murder and was sentenced to 25 years in prison.

In May 2006, Tim was assigned to the 501st Special Troops Battalion, 101st Airborne Division and sent
to serve in Irag. From May through August 2006, hie served as an Army JAG with the 101st Airborne
Division in Mosul, Iraq, as a member of the 172d Stryker Brigade Combat Team Brigade Operational
Law Team, for which he was awarded the Combat Action Badge and the Armhy Commendation Medal.

Like many political appointees, Mr. Griffin has political experience as well. Prior to being called to
active duty, Mr. Griffin served as Special Assistant to the President and Deputy Director of the Office of
Political Affairs at the White House, following a stint at the Republican National Committee. MTr.
Griffin has also served as Senior Counsel to the House Government Reform Committee, as an Associate
Independent Counsel for In Re: Housing and Urban Development Secretary Henry Cisneros, and as an
dssociate attorney with a New Orleans law firm.

Mr. Griffin has very strong academic credentials. He graduated cum laude from Hendrix College in
Conway, Ark., and received his law degree, cum laude, from Tulane Law School. He also attended
graduate school at Pembroke College at Oxford University. Mr. Griffin was raised in Magnolia, Ark.,”
and resides in Little Rock with his wife, Elizabeth. '

The Attorney General has assured Senator Pryor that we are not circumventing the process by making an
iriterim appointment and that the Administration would like to nominate Mr. Griffin. However, because
the input of home-state Senators is important to the Administration, the Attorney General has asked
Senator Pryor whether he would support Mr. Griffin if he was nominated. While the Administration
consults with the home-state Senators on a potential nomination, however, the Department must have
someone lead the office — and we believe Mr. Griffin is well-qualified to serve in this interim role until
such time as a new U.S. Attorney is nominated and confirmed.
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UNITED STATES ATTORNEYS’ PROSECUTION STATISTICS

This Adiiiiiistration Has Demonstrated that It Values Prosecution Experience. Of the 124

: _Individuals President George W. Bush Has Nominated Who Have Been Confirmed by the Senate:
* 98 had prior experience as prosecutors (79 %)
© . 71 had prior experience as federal prosecutors (57 %)
¢ 54 had prior experience as state or local prosecutors (44%)
¢ 104 had prior experience as prosecutors or governinent litigators on the civil side (84 %)
In Comparison, of President Clinton’s 122 Nominees Who Were Confirmed by the Senate:
e 84 had prior experience as 'prosgcutors (69 %)
¢ 56 had prior experience as federal prosecutors (.46 %)
¢ 40 had p'rior experience as state or local prosecutors (33 %)
 §7had prior experience as prosecutors or government litigators on the civil side (71 %)

‘Since the Attorney General’s Appointment Authority Was Amended on March 9, 2006, the
Backgrounds of Our Noiinees Has Not Changed. Of the 15 Nominees Since that Time:

"o 13 of the 15 had prior experience as prosecutors (87%) — a higher percentage than before.

o 11 of the 15 had prior experience as federal prosecutors (73%) — a higher percentage than
before the change; 10 were career AUSAS or former career AUSAs and 1 had federal
prosecution experience as an Assistant Attorney General of the Civil Rights Division

o 4 ofthe 15 nominees had experience as state or local prosecutors (27%)

Thosé Chosen To Be Acting/Interim U.S. Attorneys since the Attorney General’s Appointment

Authority Was Amended on March 9, 2006, Have Continued To Be Highly Qualified. Of the 16
districts in which new vacancies have occurred, 17 acting and/or interim appointments have been made:

* 16 of the 17 had prior experience as federal prosecufors (94%)
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